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The Palestine Partition Crisis 
The prevalent confusion over what action is open to the United Nations in the crisis that has arisen 
over the General Assembly’s recommendation to partition Palestine leads us this week to attempt a 
clarification of the action already taken and the further procedures feasible under the Charter. 


The issue of imposition by armed force, implicit from 
the first in the plan to set up a Jewish state in an Arab 
country, is at length squarely before the Security Council. 
The Council is meeting this week and it will soon appear 
whether the whole situation is to be frankly faced and 
settled or again evaded and postponed. 

Since the Assembly voted on November 29, by a two- 
thirds majority, to recommend the partition of Palestine 
more than 1,200 lives have been lost. The danger looms 
that no action now can avoid some prolongation of the 
present terror, strife and bloodshed. 


The Commission Reports 


The Commission set up by the General Assembly to 
implement the partition plan has been working on its 
problem. Under date of February 16 it reported to the 
Security Council that it “will be unable to establish se- 
curity and maintain law and order, without which it can- 
not implement the resolution of the General Assembly, 
unless military forces in adequate strength are made 
available to the Commission when the responsibility for 
the administration of Palestine is transferred to it.” 

The Commission is informed by the mandatory power 
that (1) prior to termination of the mandate (May 15) 
the mandatory will be exclusively responsible for the 
maintenance of law and order and will defend the whole 
country against armed aggression; (2) no arms, ammu- 
nition or military equipment are being, or will be, sup- 
plied to individuals, organizations or bodies in Palestine 
except to certain police forces established by the manda- 
tory government; (3) the formation of armed militia is 
not to be allowed prior to termination of the mandate; 
(4) the existing armed forces will be disposed as follows: 
(a) British troops will be progressively evacuated, com- 
pletely so by August 1. Between the termination of the 
mandate and completion of evacuation they will be re- 
sponsible only for the protection of themselves in the 
areas they occupy and their lines of communication. 
(b) The Arab Legion will be returned to Trans-Jordan 
before the termination of the mandate. (c) The Pales- 
tine police force, composed of Britons, Arabs and Jews, 
will be disbanded and its equipment consigned to the 
Commission as successor authorities. (d) Small Arab 
and Jewish civil guards, armed with small weapons, will 
remain. These have been lately organized to protect life 
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and property in local communities. 
aware that these last may prove hostile. 
Jordan Frontier Force has been disbanded. 

The Commission urges that in order to avoid “a period 
of uncontrolled, widespread strife and bloodshed in 
Palestine, including the City of Jerusalem,” the with- 
drawing mandatory’s forces “must be replaced by an 
adequate non-Palestinian force which will assist law- 
abiding elements in both the Arab and Jewish communi- 
ties, organized under the general direction of the Com- 
mission.” 

The Commission reports that refusal by the mandatory 
to allow the formation of a Jewish militia will make the 
security problem in the Jewish state more difficult and 
delay the Commission’s work, but a militia in either state 
could not be used beyond its border for preventive or 
retaliatory action. “If power in the territory of the Arab 
state should be seized by forces hostile to the plan of th 
General Assembly and beyond the control of the Com- 
mission, then the provisions of the economic union as 
well as the Arab state will be unfulfilled and the estab- 
lishment of the Jewish state and of the international re- 
gime for the City of Jerusalem will be gravely jeopar- 
dized.’ 

The Problem Before the Security Council 


The contradictions which have inhered in the Palestine 
enterprise throughout its thirty-year history have at last 
boiled down to their essence and the Security Council is 
faced with the inevitable and tragic decision whether or 
not military force is to be applied to effect the recom- 
mendation of the Assembly. 

In considering the matter of military action two ques- 
tions arise: (1) Can the Security Council provide the 
requisite force? and (2) Should the Security Council 
attempt enforcement by military action? 


Can the Security Council Provide the Requisite Force? 


This question has two aspects: (a) Has the Security 
Council the authority under the United Nations Charter 
to initiate the use of force in this instance? and (b) Can 
such authority, if it exists, be translated into action? 
Military enforcement will be neither a quick nor an easy 
enterprise. Hanson Baldwin estimated that “35,000 to 
70,000 men” will be needed. The problem is not, he says, 
“merely one of temporarily supplying troops or lifting the 
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United States embargo and supplying the Haganah.” It 
will be a long-term struggle against guerrilla forces on a 
peculiarly difficult frontier. 

(a) Theoretically, the Security Council may authorize 
the use of force on behalf of the United Nations in this 
situation if it deems a threat to the peace to be involved. 
Article 39 of the Charter instructs the Security Council 
to “determine the existence of any threat to the peace, 
breach of the peace, or act of aggression” and “make rec- 
ommendations, or decide what measures shall be taken in 
accordance with Articles 41 and 42, to maintain or restore 
international peace and security.” Article 40 permits the 
Council first to ‘call upon the parties concerned to com- 
ply with such provisional measures as it deems neces- 
sary or desirable,” such measures to be “without preju- 
dice to the rights, claims, or position of the parties con- 
cerned.” Article 41 permits the Council to call upon 
Members of the United Nations to apply measures “not 
involving the use of armed force.” And Article 42 ex- 
tends the authority to the use of armed force if the 
Council considers measures under Article 41 “inade- 
quate.” 


(b) Existing conditions make the ability to provide 
armed force less certain. The method by which such 
force shall become available to the Security Council is 
set forth in Article 43. Paragraph 1 reads: “All Mem- 
bers of the United Nations, in order to contribute to the 
maintenance of international peace and security, under- 
take to make available to the Security Council, on its call 
and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities, including rights 
of passage, necessary for the purpose of maintaining in- 
ternational peace and security.” (Jtalics ours.) It might 
appear from this that the Council could meet any situa- 
tion with ad hoc (so to speak) forces. But Paragraph 3 
goes on to say: “The agreement or agreements shall be 
negotiated as soon as possible,” clearly indicating that 
the reference is to the standing agreement on armed ser- 
vices quotas which the representatives of the Member 
states have not yet succeeded in drafting. 

The Security Council appears therefore to have no re- 
course under this clause. However, Article 106 offers a 
way out. It reads: “Pending the coming into force of 
such special agreements referred to in Article 43 as in the 
opinion of the Security Council enable it to begin the 
exercise of its responsibilities under Article 42, the par- 
ties to the Four-Nation Declaration, signed at Moscow, 
October 30, 1943, and France, shall, in accordance with 
the provisions of paragraph 5 of that Declaration, con- 
sult with one another and as occasion requires with other 
Members of the United Nations with a view to such joint 
action on behalf of the Organization as may be necessary 
for the purpose of maintaining international peace and 
security.” 

The states named are the Big Five—China, France, 
the Soviet Union, the United Kingdom and the United 
States. There are many obstacles to their agreement on 
action. China abstained in the Assembly vote, as did the 
United Kingdom. France seems unlikely to wish to add 
to her unpopularity in the Moslem world, having already 
met with repercussions in North Africa. The U.S.S.R. 
and the United States have each a disinclination to see 
the other’s troops active in the Eastern Mediterranean. 

These considerations apply equally to action by the full 
Security Council. The Council, as at present constituted, 
consists of the five permanent members together with 


Argentina, Belgium, Canada, Colombia, Syria and the 
Ukraine, a total of eleven. On this question of the use 
of force an effective decision requires the affirmative vote 
of “seven members including the concurring votes of the 
permanent members.” Of these, in addition to China 
and the United Kingdom, Colombia abstained in the As- 
sembly vote. Syria is passionately opposed. In discus- 
sion Colombia desired to have a ruling on the legal ques- 
tions from the Court of International Justice. The Bel- 
gian representative had doubts about the workability of 
the boundary and economic union plans. 

Obstacles appear, therefore, to agreement under either 
Article 43 or Article 106, 

In the foregoing it has been assumed for purposes of 
discussion that the Security Council will subscribe to the 
General Assembly’s construction of the latter’s compe- 
tence to act as it did on the Palestinian question. Before 
discussing the Council’s justification in using armed 
force we shall examine the Assembly’s action. 


The General Assembly's Resolution 


On November 29, after considerable debate and study, 
the General Assembly of the United Nations by a two- 
thirds majority adopted a resolution; of which the rel- 
evant portions follow: 


“THE GENERAL ASSEMBLY ... 


“CONSIDERS that the present situation in Palestine is one 
which is likely to impair the general welfare and friendly rela- 
tions among nations; 

“TAKES NOTE of 


“The declaration by the mandatory power that it plans to com- 
plete its evacuation of Palestine by 1 August 1948; 
“RECOMMENDS 


“To the United Kingdom, as the mandatory power for Palestine, 
and to all other members of the United Nations the adoption and 
implementation, with regard to the future government of Pales- 
tine, of the plan of partition with economic union set out below ;* 


“REQUESTS that 


“(A) The Security Council take the necessary measures as 
provided for in the plan for its implementation; 

“(B) The Security Council consider, if circumstances during 
the transitional period require such consideration, whether the 
situation in Palestine constitutes a threat to the peace. If it de- 
cides that such a threat exists, and in order to maintain interna- 
tional peace and security, the Security Council should supple- 
ment the authorization of the General Assembly by taking mea- 
sures, under Articles 39 and 41 of the Charter, to empower the 
United Nations Commission, as provided in this resolution, to 
exercise in Palestine the functions which are assigned to it by 
this resolution; 

“(C) The Security Council determine as a threat to peace, 
breach of the peace or act of aggression, in accordance with Arti- 
cle 39 of the Charter, any attempt to alter by force the settlement 
envisaged by this resolution; 

“(D) The Trusteeship Council be informed of the responsi- 
bilities envisaged for it in this plan; 

“CALLS UPON the inhabitants of Palestine to take such steps 
as may be necessary on their part to put this plan into effect; 

“APPEALS to all governments and all peoples to refrain from 
taking any action which might hamper or delay the carrying out 
of these recommendations, ....” 


Some confusion has arisen from the apparent contra- 
diction between the Assembly’s requests that both the 
Mandatory and the Security Council take the measures 
necessary to implement the plan of partition. This grows 
out of the history of the discussion. 

The plan of partition presented in the majority recom- 
mendation of the Special Committee on Palestine set up 
by the Assembly to propose action contemplated imple- 


*The Special Committee’s report was appended. 
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mentation by the mandatory power. Soon after the pres- 
entation of that report, which as its first item recom- 
mended the termination of the Mandate, the United King- 
dom indicated that it would relinquish the mandate at 
an early date. During the debate in the Assembly and in 
the ad ho¢ Committee sessions it was made clear that the 
British Government would not accept responsibility, either 
separately or jointly, for imposing a solution to which 
either Jews or Arabs refused assent. It was pointed out 
by the British representative that some interim authority 
would in consequence be needed to effect the transition 
from mandated to independent status. The Assembly 
thereupon set up its own commission to elaborate the 
plan in detail and put it into operation. If it is allowed 
that it is a function of the General Assembly to act in this 
matter at all, it is empowered to do this by Article 22 of 
the Charter which reads: “The General Assembly may 
establish such subsidiary organs as it deems necessary 
for the performance of its functions.” The action taken 
implies an assumption—unwarranted as it proved—that 
all Members would comply with the recommendation. 
The Council therefore was to work with the Mandatory 
and the Palestinian peoples. 

Under the Charter the Assembly acts for the United 
Nations on trusteeship agreements, their alteration or 
amendment. This might be interpreted to mean that it 
should act regarding a voluntarily relinquished mandate, 
but the point is not clear, and the mandate is still in 
force. Since Article 11 requires that questions “relating 
to the maintenance of international peace and security” 
upon which action is necessary be referred to the Secur- 
ity Council, the Commission was instructed to report 
to and be guided by the Security Council. The action, 
thus understood, appears logical, but the areas of re- 
sponsibility and authority remain vague. 


The General Assembly’s Authority 


The authority of the General Assembly under the 
United Nation’s Charter to act in this whole matter, or 
to take the action it did take, has been challenged on 
several counts. A measure of doubt seems to be fairly 
widespread. 

1. The competence of the Assembly to impose, or even 
to recommend, partition is sharply challenged by Mem- 
bers of the United Nations itself including the seven 
Arab states, India and Pakistan. The delegation of the 
Arab Higher Committee of Palestine stated that, 

“The Arabs of Palestine will never recognize the validity of 
the extorted partition recommendations or the authority of the 
United Nations to make them. 

“The Arabs of Palestine consider that any attempt by Jews 
or any power or group of powers to establish a Jewish state 


in Arab territory is an act of aggression which will be resisted 
in self-defense by force. . . 

“The Arabs of Palestine make a solemn declaration before 
the United Nations, before God and history that they will 


never submit or yield to any power going to Palestine to en- 
force partition.” 


Throughout the Charter, except in the Trusteeship 
section, international relations are taken to be relations 
between states. Palestine’s present status is not that of 
a state but of mandated or dependent territory. The 
stated United Nations aim for the people of such areas 
is progress toward self-government. The present ca- 
pacity of the Palestinian population for self-government 
is not questioned. Moreover, both sections of the popu- 
lation are determined to achieve immediate independence. 

The Arabs claim that mandated territory must be re- 
turned intact to the people originally placed under man- 
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date. They quote the following article from the Pales- 
tine mandate: “The Mandatory shall be responsible for 
seeing that no Palestine territory shall be ceded or leased 
to, or in any way placed under the control of, the gov- 
ernment of a foreign Power.” There is, of course, dis- 
pute over a description of the Jewish community as “a 
foreign power.” Furthermore, under the trusteeship 
concept affirmed by the United Nations is any trustee 
permitted to develop in dependent territory a non-indig- 
enous community, or to endow such a community with 
sovereign independence therein, in contravention of the 
expressed will of the native population? Here again 
we are in uncharted waters. 


It seems clear that an authoritative ruling is needed 
to clarify some of the original assumptions out of which 
the Palestine crisis has grown. Among these moot points 
are: (1) the weight to be accorded the expressed desires 
of the population when the status of mandated territory 
is changed, and (2) the status of the Jewish community 
in Palestine not only vis d vis the Arab population but 
in relation to the community of nations. 

2. It has been urged that the General Assembly may 
make only recommendations which, under Article 14, call 
for measures of “peaceful adjustment” alone. Article 11, 
paragraph 2, however, gives it permission to “discuss any 
questions relating to the maintenance of international 
peace and security brought before it by any Member of 
the United Nations, or by the Security Council, or by 
a state which is not a Member of the United Nations,” 
and to “make recommendations with regard to any such 
questions to the state or states concerned or to the Se- 
curity Council or to both,” with the exception of mat- 
ters which at the time are before the Security Coun- 
cil. And “any such question on which action is nec- 
essary shall be referred to the Security Council by 
the General Assembly either before or after discus- 
sion.” The restriction in Article 14 to measures in- 
volving “peaceful adjustment” would seem to have been 
inserted because the scope of action thereunder is so 
greatly extended by the phrase “any situation, regardless 
of origin.” 

It would appear, then, that the General Assembly is 
not restricted in discussion or recommendation. 

3. It is objected, however, that the Assembly has no 
competence to establish administrative and _ legislative 
powers in Palestine. This would seem to be a valid 
statement in view of Article 11, paragraph 2, quoted 
above. The Assembly has placed the active implementa- 
tion of its partition plan under the direction of the Se- 
curity Council, although it did set up the commission 
through which the action is taken. Here it undertakes 
to put into effect a plan of political action, which at 
the same time it recommends to other bodies for action. 
Again clarification of the Charter is needed. 

4. There is a blind area in this whole discussion which 
is indicated by the contention that no authority under 
the Charter is given the Security Council to use military 
force to impose a political settlement or to maintain order 
within a state. The matter of the Assembly’s compe- 
tence here also takes us into an area which was not con- 
clusively delimited. 

Article 2, paragraph 7 reads: “Nothing contained in 
the present Charter shall authorize the United Nations 
to intervene in matters which are essentially within the 
domestic jurisdiction of any state or shall require the 
Members to submit such matters to settlement under the 
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present Charter”; but “this principle shall not prejudice 
the application of enforcement measures under Chapter 
VII.” The difficulty here again is the actual status of 
Palestine and the preoccupation of the Charter with the 
relations of sovereign states. 

The Assembly might have moved to place Palestine 
under the direction of the Trusteeship Council, since it 
will now be, in consequence of the recommendation of 
the Special Committee that the mandate be terminated, 
a mandated territory voluntarily turned over to the juris- 
diction of the United Nations. The Charter in Article 81 
calls for a trusteeship agreement which “shall in each 
case include the terms under which the trust territory 
will be administered and designate the authority which 
will exercise the administration of the trust territory. 
Such authority, hereinafter called the administering au- 
thority, may be one or more states or the Organization 
itself.” (Italics ours.) The reason the Trusteeship Coun- 
cil was not used is doubtless the unique status of Palestine. 
which seemed no longer to justify dependence. 


Should the Security Council Attempt Enforcement? 

The situation comes down to this: 

The General Assembly has recommened to the Se- 
curity Council that it consider whether or not the Pales- 
tine situation is a threat to world peace and, in making 
that decision, to regard as such a threat any resistance 
to its own attempts to implement its own action. 

The Security Council, however, is not bound by any 
previous commitment, but is free to consider the matter 
in terms of a threat to the peace and to determine, in the 
light of the possibilities open to it, what course em- 
bodies the largest measure of justice and promises most 
for the peace of the world, including the future influence 
of the Organization itself. 

The crux of the present dilemma is the failure of the 
General Assembly's action to command the assent of 
an important section of its own membership or to make 
authoritative moral appeal to the collective conscience 
of all the peoples affected. Thirteen Members of the 
United Nations voted against the partition resolution and 
ten abstained. Doubts have been expressed in other 
quarters regarding the validity of its premises. It must 
be remembered that the United Nations has much less 
power than a “world government” would have. Its 
authority—and continued existence—rest upon its abil- 
ity to convince the overwhelming majority of its Mem- 
bers of the inherent justice of its actions. 

The United Nations’ Prestige 

The United Nations is working in uncharted areas of 
world affairs. Much of its effort must be exploratory 
and experimental; not all will be successful. But failures 
should bring enlightenment. Many sympathetic observ- 
ers contend that the Organization’s prestige is not de- 
pendent on the fortunes of a single enterprise; that it 
rests rather upon the fidelity of the effort to maintain 
an undeviating alignment with the principles of justice 
and the aims stated in the Charter. On this view, pres- 
tige would be imperilled more by an effort to enforce 
a decision that is open to question either on grounds of 
legality or on grounds of integrity than by reconsideration 
of the action taken. It is felt by some that the prestige 
of the United Nations was staked in a hazardous experi- 
ment when, in the face of grave warning, it was pitted 
against the historic tendency of man to fight against any 
odds for his native land. The issue is between this view 
of the matter and the view that prestige depends upon 


maintaining continuity and consistency of action. This 
latter argument has its appeal in a world in which force 
plays so large a part and impotence invites aggression, 
On the other hand, if the United Nations should accept 
the principle of irreversibility as applying to the acts 
of all its agencies, is it not in danger of giving too many 
hostages to fortune in a precarious world? 


The U. S. Declares Its Position 


In the opening debate on the Palestine question in the 
Security Council on February 24, after the above was 
written, Warren Austin, the United States delegate, 
stated the position of his Government on the existing 
situation. 

Mr. Austin, recognizing that the Security Council is 
not obligated to carry out the Assembly’s recommenda- 
tions, said they must nevertheless be given great weight. 
The United States, he said, considered that, pursuant 
to the recommendations of the Assembly, the Security 
Council should investigate and determine whether a 
threat to the peace exists. If such a threat is found the 
Council, he said, has authority to maintain or restore the 
peace by the use of force. It has no authority, however, 
to implement a political decision by other than pacific 
measures. 

This statement would seem to open the way to a 
voluntary reconsideration of their positions by the on- 
posed parties and for the exercise of conciliating measures 
by the United Nations. The need for clarification of the 
original premises of the whole situation remains. Re- 
course to the Court of International Justice for Charter 
interpretation and authoritative legal opinion is open to 
both the General Assembly and the Security Council. 


“What Is the Bevin Plan?” 


In its issue of January 31 the Economist (London) 
had a leading article whose caption was the above ques- 
tion. It is noted that Mr. Bevin’s speech in which he de- 
clared that it was time to “organize the kindred souls 
of the west just as the Russians organize their kindred 
souls” has occasioned much controversy and inevitably 
so. His precise meaning and the implied program of 
action remain unclear. What the execution of the Mar- 
shall Plan will entail in terms of organization remains to 
be seen. Nevertheless thinking and movement in the 
direction of “Western union” can begin and “the short- 
term arrangements can be made, with the long-term ob- 
jective in view.” 

“It is still difficult to foresee,” the Economist says, 
“exactly what openings for close cooperation and inte- 
gration the execution of the Marshall programme may 
offer. But there is everything to be said for setting up 
now in western Europe an executive agency, capable of 
seizing and developing opportunities as they occur. Since 
the postponement of any further meeting of the Sixteen, 
there has been a tendency to push aside the question 
whether they should eventually discuss the establishment 
of a joint secretarial or administrative body. Yet it is 
impossible to see how the bases of western union could 
be laid when aid begins to flow, unless there were some 
multinational agency in action, providing the atmos- 
phere and studying the problems which alone can train 
officials and experts in habits of cooperation. Such an 
agency would provide the test of Mr. Bevin's doctrine, 
and leadership; it would reveal whether governments are 
ready for sacrifices of sovereignty and for adjustments 
of conflicting economic interest.” 
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